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COVID 19 and bank branch liability in Ghana 

A paper presented at the “Banking Confab 2020,” organised by the Ghana 

Institute of Advanced Legal Studies, on August 12, 2020. 

by 

Edmund Ato Kwaw 

 

INTRODUCTION 

COVID 19 has created untold issues for many businesses; this is especially so for 

business such as banks that deal with customers daily on a face-to-face basis. In 

addition to dealing with the day-to-day issues that could expose banks to liability, 

bank branches are now confronted with novel liability issues regarding the COVID 

19 virus. The fundamental problem for branch banks is that even though the 

pandemic has been a global problem for approximately seven months, relatively 

little is known about the nature of the transmissibility of infection of the COVID 19 

virus. This paper, which is concerned with the nature and scope of liability of 

Ghanaian branch banks, is intended to address some of these issues. The paper 

is divided as follows. First, it provides an overview of the nature of the COVID 19 

virus and the pandemic. This initial discussion is intended to provide some 

guidance on the current understanding of the nature of the transmission of infection 

and how this potentially affects the liability of branch banks. The paper then 

provides two scenarios involving potential transmissions of the virus, and then 

discusses the potential liability of branch Banks in this context. While there are 

several potential categories of liability, the paper focuses on two broad categories 

of civil liability only, namely: (1) liability to employees and (2) liability to customers 

and third parties.  
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A. COVID 19 and the pandemic 

COVID 19, or the Coronavirus disease is a severe acute respiratory ailment caused by a 

novel coronavirus. The disease was first identified in Wuhan City, Hubei Province, China, 

and was initially reported to the World Health Organisation (WHO) on December 31, 

2019. The WHO declared the COVID-19 outbreak a global health emergency on January 

30, 2020, and on March 11, 2020, the WHO declared COVID-19 a global pandemic. By 

June 2020, there were in excess of 10.1 million confirmed cases of COVID-19, and 

502,589 deaths worldwide. In Ghana, the country went into an initial lockdown to curb the 

spread of the virus in March 2020, and the government imposed other restrictions, 

including border closures, at the same time. 

According to the WHO and other studies, the current knowledge about the virus is that 

transmission of the disease occurs person-to-person through droplets produced by 

talking, coughing, sneezing, via personal contact, and by touching contaminated 

surfaces. A lot of other questions regarding transmission and infection are still unclear. 

For instance, little is known about the climatic conditions in which the virus can survive. 

For instance, when the virus was initially discovered, and until infections in Africa started 

to increase, there was the belief that since other viruses do not do well in hot conditions 

the COVID 19 virus would also not fare well in the hot climate of Africa. Indeed, a 

Ghanaian government official went so far as to state categorically that since viruses do 

not survive in hot climates, the coronavirus could survive in a hot climate like Ghana’s. 

This was subsequently proven to be false. Further, little is known about the transmissibility 

of the virus from persons who are asymptomatic. As well, little is known about the kinds 

of surfaces that are able to provide habitable conditions for the virus and how long the 

virus can remain on such surfaces. There are suggestions too that the virus could be 

carried on a person’s clothing and on personal items such as bags, wallets, mobile 

phones and banks cards. This lacuna of information is critical for branch banks because 

of the possibility that every customer or third party who walks into a bank could be a 

potential carrier of the virus, and every customer or third party who walks into a bank 

could be infected by coming into contact with a contaminated surface at a bank.   
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B. Potential Liability Scenarios 

For purposes of illustration, let us consider three liability scenarios. In the first scenario, 

an employee of the bank; a teller, who has been exposed to the virus, but is 

asymptomatic, comes to work. The employee is wearing a mask, and pursuant to the 

protocols put in place by the government and the Bank of Ghana, washes his or her 

hands, has his or her temperature checked and, since she or he is not running a 

temperature, is allowed to enter the bank to work. During the course of work, the mask 

the employee is wearing slips several times, the employee wipes his or her nose and face 

with her hands several times, interacts with several other employees as well as customers 

and other third parties who enter the bank. Unbeknownst to the employee; though she or 

he may be asymptomatic, and was wearing a mask, albeit partially,  the employee has 

passed the virus on to other persons through personal touching, exchanging pens and 

other writing materials with other employees, holding and photocopying the customers 

IDs when they are presented, touching the bank cards of customers and other similar 

behaviour.   

In the second scenario, a customer walks into the bank. The customer has been exposed 

to the virus, but the stage of incubation of the virus is such that she has not begun to 

show any symptoms. The customer, who is also masked washes her hands, has her 

temperature taken, then proceeds to a desk with a variety of writing materials. She picks 

up a pen, completes a money transfer form, then goes to a teller window where she hands 

over the completed form, and an official identification that she takes out of her purse. The 

customer then turns around to find a seat. As she is sitting, she holds the arm of the chair 

as a leverage, and lowers herself into the seat. While she waits, she adjusts her mask 

several time, touching her nose and area around her nostrils as she does so. The teller 

to whom she handed the documents, makes a photocopy of the official ID, completes the 

other processes and then calls the lady. The teller returns the ID, hands over a document 

for the lady to sign, and the woman signs using one of the pens with a wire attached that 

one can find at most banks. She then takes her money, then leaves the bank. While the 

bank ensured that all the applicable protocols were followed, including washing of hands, 

and the customer was wearing a mask before being let into the bank, this is not enough 

to prevent transmission of infection. Unbeknownst to the bank and the customer, the 
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official identification that she took out of her bag and the bag itself were contaminated. 

Thus, she contaminated the chair on which she sat and the pens that she handled. There 

is a further contamination when she hands the official identification and completed form 

to the teller; who is not wearing a glove. Eventually, other customers and third parties 

who enter the bank and come into contact with the uncleaned items and surfaces with 

which she has come into contact also test positive.  

In the third scenario, a customer who is exposed comes to the bank to make a substantial 

deposit of cash. He walks to one of the counters, completes a cash deposit form, then 

takes the form plus his bundles of money to one of the tellers. The teller receives the 

cash, puts the money through the counting machine, re-labels them stamps the form 

completed by the customer and returns a duplicate form to the customer. What the teller 

does not know is that the bundles of cash were all contaminated with the virus and in the 

process of counting the cash, the teller has been exposed to the virus.  

As indicated above, while the above scenarios create many potential liability situations 

for the bank branches, the focus of this paper is on two broad categories of civil liability 

only, namely: (1) liability to employees and (2) liability to customers and third parties. 

C. Liability to Employees  

A bank branch’s liability to its employees could arise in a variety of situations. This 

presentation focuses on two situations: (1) Where, there’s an allegation by an employee 

concerning unhealthy workplaces or conditions; and (2) Where there’s an allegation of 

discrimination or harassment (stigmatisation) due to illness or suspicion of illness. 

 

1. Liability due to unhealthy work places and conditions 

The obligation of an employer to provide a healthy workplace and conditions is generally 

governed by the Labour Act, 2003 (Act 651). Under the Labour Act, there is a general 

duty to ensure safe and healthy workplaces. The Act makes it mandatory for employers 

“to ensure that every worker employed by him or her works under satisfactory, safe and 

healthy conditions.”1 This includes, the obligations to  

 
1 Labour Act, 2003 (Act 651), section 118(1) 
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“(a) provide and maintain at the workplace, plant and system of work that 
are safe and without risk to health; and  
(d) take steps to prevent contamination of the workplaces by, and protect 
the workers from, toxic gases, noxious substances, vapours, dust, fumes, 
mists and other substances or materials likely to cause risk to safety or 
health.” 

 
This provision is in line with the Constitution of Ghana, 1992, which provides that “every 

person has the right to work under safe and healthy conditions.”2 In the context of COVID 

19, this means that a bank would have to  

(a) properly clean and sanitise the workplaces, including common areas 

used by customers. In the above scenario, for example, the bank would be 

required to regularly clean and sanitise the chairs, the writing surfaces and 

writing materials; 

    

(b) ensure that employees are properly screened for COVID 19 to determine 

symptomatic and asymptomatic employees. In the above scenarios, this 

would involve requiring that the bank employees undergo approved COVID 

19 tests; and  

 

(c) properly implement any governmental and regulatory guidelines and 

protocols intended to limit the spread of COVID 19, including social 

distancing policies.  

 
Under Act 651, the failure of an employer to provide a safe and healthy workplace is an 

offence and an employer “is liable on summary conviction to a fine not exceeding 1000 

penalty units or to imprisonment for a term not exceeding 3 years or to both.”3 

 

2.  Where there’s an allegation of discrimination or harassment 

(stigmatisation) due to illness or suspicion of illness 

Bank branch liability could also arise as a result of discrimination flowing from 

stigmatisation. Stigmatisation is any conduct which describes, assesses, or marks 

someone as deserving of disgrace or severe condemnation because of a particular 

attribute. It results in the devaluation of the person and this eventually leads to 

 
2 Constitution of Ghana, 1992, Article 24(1) 
3 Labour Act, 2003 (Act 651), section 118(5) 
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ostracization, and harassment of the person, and culminates in discrimination.4 In the 

context of a bank branch and COVID 19, stigmatisation could arise from the negative 

association between the employee and the disease, including situations where (1) the 

employee contracted the disease but has recovered, (2) a friend or family member of the 

employee has contracted the disease and so the employee is seen as being tainted, or 

(3) there’s a mere suspicion that the employee may have the disease.  

 
Discrimination, the culmination of stigmatisation, is a human rights matter, is unlawful and 

actionable. For a bank, the potential exposure to liability because of stigmatisation 

induced discrimination and harassment due a disease such as COVID 19, is very high. 

The Constitution of Ghana, 1992,5 provides that all Ghanaians are entitled to equal 

protection before the law, regardless of “gender, race, colour, ethnic origin, religion, creed 

or social or economic status.” Though persons with COVID 19 or other diseases are not 

specifically mentioned as protected classes, it is arguable that they are protected within 

the spirit of the Constitution since the Constitution also proscribes disability-based 

discrimination.  Article 29 which concerns disability provides as follows: 

 
“(4) Disabled persons shall be protected against all exploitation, all 
regulations and all treatment of a discriminatory, abusive or degrading 
nature.” 

As well, both the Labour Act, 2003 (Act 651) and the Persons with Disabilities Act, 2006 

(Act 715), prohibit discrimination on the basis of a disability. The Labour Act, 2003 (Act 

651) provides as follows: 

“14. An employer shall not in respect of any person seeking employment, 
or of persons already in his employment 
(e) discriminate against the person on grounds of gender, race, colour, 
ethnic origin, religion, creed, social or economic status, disability or 
politics.”  
 

The Persons with Disabilities Act, 2006 (Act 715) also provides that  
 

 
4 A. Jain and L. Nyblade Scaling up Policies, Interventions, and Measurements for Stigma-free 

HIV Prevention, Care, and Treatment Services (Washington, DC: Futures Group, Health Policy Project, 

2012). 
5 Article 17 
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“4(1) A person shall not discriminate against, exploit or subject a person 
with disability to abusive or degrading treatment. 
(2) An employer shall not discriminate against a prospective employee or 
an employee on grounds of disability unless the disability is in respect of the 
relevant employment.” 

 
Section 37 of Act 715 also prohibits the use of derogatory names by providing as follows: 
 

“37(1) A person shall not call a person with disability derogatory names 
because of the disability of the person.  
(2) A person who contravenes Subsection (1) commits an offence and is 
liable on summary conviction to a fine not exceeding fifty penalty units or to 
a term of imprisonment not exceeding three months or to both.” 

 

Act 751 defines a “Person with Disability” as  

“an individual with a physical, mental or sensory impairment including a 
visual, hearing or speech functional disability which gives rise to physical, 
cultural or social barriers that substantially limits one or more of the major 
life activities of that individual,” 

 
It is arguable that a disease such as COVID 19 which, in the words of Act 715, “gives rise 

to physical, cultural or social barriers that substantially limits one or more of the major life 

activities of that individual,” is a disability. While the matter is yet to be tested in the 

Ghanaian courts, persuasive precedents from other jurisdictions indicate that persons 

with diseases are protected as persons with a disability. In Bragdon v. Abbott6 for 

example, the United States Supreme Court decided that the claimant who was HIV 

positive, but asymptomatic, was protected as a person with a disability under US 

Americans with Disabilities Act of 1990.    

 
On the basis of the above, the subjection of an employee of a bank who is (1) connected 

to someone who has the disease or (2) suspected of having COVID 19, or one who had 

COVID 19 and has recovered, to harassment, name calling, indirect discrimination such 

as shunning or stigmatisation would be classified as discriminating against a person with 

a disability. Such conduct would be actionable. 

  
 

 
6 524 US 624 (1998) 
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D. Liability to customers & third parties 

In the context of the scenarios given above, a bank branch could be liable to customers 

and third parties in the following situations: 

1.  Negligence – Breach of Duty, & Transference of liability 

2.  Cyber fraud & Breach of Quincare duty of care 

3.  Vicarious liability and  

4.  Occupiers liability 

My focus in this presentation on COVID 19, is on the first two situations. However, 

regarding the third and fourth situations, it is worthy to note that where a person enters a 

bank’s premises and becomes exposed to COVID 19, for example, contracts the disease 

from an employee of the bank, the bank could be liable under the common law of 

occupiers’ liability. In the event that an employee of a bank is sued by a customer, for 

negligently transmitting COVID 19 to the customer by not wearing a mask when dealing 

with the customer for example, the bank could be vicariously liable for the tort of its 

employee.  

1. Liability due to Negligence:  

A bank may be liable in negligence in two situations, among others; first in situations that 

I would call direct liability, and secondly, in those situations where the liability is indirect. 

(a) Negligence – direct liability 

Direct liability arises where a customer or third-party sustains injury or damage as a result 

of contracting COVID 19 through the negligent act or omission of the bank. The current 

test for direct-liability negligence in Ghana is the three-stage test laid down by the House 

of Lords in the case of Carparo Industries Plc v Dickman.7 Under this test, for a negligence 

claim to succeed  

a. The damage must be reasonably foreseeable as a result of the defendant’s 

conduct,  

b. The parties must be in a relationship of proximity or neighbourhood, and  

 
7 [1990] 2 AC 605. 
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c. It must be fair, just and reasonable to impose liability on the defendant. 

While the above tripartite test indicates that a lot will depend on the particular facts 

surrounding a case, it is also arguable that an important issue for a court that has to 

decide such a matter will be whether the bank has done what a prudent bank would do in 

all the circumstances; given what is known about the transmission of infection. 

Accordingly, since the current knowledge about the disease is that transmission occurs 

person-to-person through droplets produced by talking, coughing, sneezing, via personal 

contact, and by touching contaminated surfaces, it would be incumbent on a bank to 

ensure that the possibility of a customer or third-party being exposed to the disease in the 

above manners are eliminated or reduced. Accordingly, if a bank employee is not wearing 

a mask and is later determined to have the disease, and a customer who had contact with 

this employee is later determined to have been exposed, one could argue quite forcibly 

that the tripartite test would have been met. To avoid liability in negligence, then, banks 

must ensure that they follow all established protocols and even go beyond the established 

protocols so that it is clear that they did all that was reasonable in the circumstances. 

(b) Indirect liability - Transference of liability to third parties 

Indirect liability occurs where a bank is determined to have been negligent to A; for 

example a customer contracts COVID 19 when he or she comes into the bank, but the 

bank’s liability is transferred to B; someone connected to the customer who suffers a loss 

as a direct result of the bank’s negligent conduct to the customer, for instance a family 

member. A precedent for this transference of liability to third parties is White v.  Jones.8 

Here, one Mr White instructed his solicitor, Mr Jones, to change his will so that he could 

leave £9000 to his two daughters. Initially when the Will had been drafted Mr White had 

excluded his daughters. Over a long period of time Mr Jones failed to implement the 

instructions so that when Mr White passed away, the will remained unchanged. Mr 

White’s daughters, the claimants, brought an action against Mr Jones, arguing that the 

time it took for him to fulfill the request amounted to professional negligence. The 

court agreed. It held that Mr Jones’s negligent behavior did provide grounds for a 

 
8 [1995] 2 AC 207 
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claim by the daughters notwithstanding that no prior contractual or fiduciary relationship 

existed between them. This is because the loss caused by Mr Jones’s delay was 

reasonably foreseeable, there was a sufficiently proximate relationship between between 

Mr White’s daughters and Mr Jones, and lastly it would be fair, just and reasonable for 

liability to be imposed. 

Another decision that is authority for this transference of liability is the US case Reisner 

v. Regents of the Univ of California.9 Here, a doctor who was treating a twelve-year-old 

patient discovered that the blood used to transfuse the patient was contaminated with 

HIV. He did not notify either the parents or the patient. Three years later the patient started 

to date and she became intimate with her boyfriend. Two years later her new doctor told 

her that she had AIDS and she advised her boyfriend before she passed away. Later, 

when the boyfriend discovered that he had AIDS, he sued the doctor and others. The 

defendants argued that they did not owe any duty to the boyfriend who was a third-party, 

and thus “both unknown and unidentifiable.” The court disagreed, holding that the 

defendants owed a duty to the boyfriend, even though they neither knew his identity nor 

that he even existed. 

How transference of liability to a 3rd party could arise in the context of COVID 19 

In the context of a bank and COVID 19, transference of liability to a third-party could arise 

in a myriad of situations. One such situations could be as follows:  

(i) Employee of bank is COVID 19 positive, but asymptomatic or becomes 

symptomatic later.   

(ii) Employee fails to disclose or bank fails to detect that employee is positive.   

(iii) Customer contracts the disease and falls ill and is unable to provide for members 

of family, and passes away 

(iv) 3rd party members of family who have lost their breadwinner, may be able to sue 

the bank 

  

 
9 31 Cal App 4th, 1195 (1995) 
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2. Cyber Fraud and breach of a bank’s Quincare Duty of care 

The final consideration of the situations in which a bank could be liable to customers in 

the context of COVID 19, concerns cyber fraud and the bank’s breach of what is usually 

referred to as the Quincare duty of care.10 The authority for this line of liability is the 

English decision Barclays Bank plc v Quincecare Ltd.11 According to this case “it is an 

implied term of the contract between the bank and the customer that the bank will observe 

reasonable skill and care” when executing the customer’s instructions. Generally,  

(i) The relationship of customer and banker is primarily that of debtor and creditor. 

However, in addition to that, the banker acts as the customer’s agent in executing 

instructions, including payment instructions; 

(ii) An agent owes a principal a duty to exercise reasonable skill and care in carrying out 

the principal’s instructions; 

(iii) Therefore, a banker owes a customer a duty of care in tort to take reasonable care 

when executing instructions including payment instructions. This duty is implied in the 

contact between the banker and the customer. 

A bank breaches this duty if it: 

(i) executes the customer’s instructions knowing that those instructions are dishonestly 

given, or shuts its eyes to the obvious fact that the customer’s instructions are being 

dishonestly given. 

(ii) acts recklessly in failing to make necessary inquiries into the customer’s instructions 

that an honest and reasonable person would make. 

(iii) executes the customer’s instructions when it has reasonable grounds for believing 

that the instructions are an attempt to misappropriate funds. 

The nature of the contractual relationship between the bank and the customer as 

described above raises serious liability issues regarding cyber crime in the context of 

COVID 19. Following the COVID 19 pandemic millions of customers moved their banking 

and purchasing activity to online channels. This has created a jackpot for cyber criminals 

and hackers generally. For instance, in his testimony before the House Subcommittee on 

National Security, Development and Monetary Policy, Tom Kellerman, head of 

cybersecurity at VMware, indicated that between February and April 2020, when COVID 

 
10 From the case Barclays Bank plc v Quincecare Ltd. [1992] 4 All ER 363. 
11 Above 
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19 as at its peak, cyber-attacks against financial institutions rose by 238% in the United 

States.  

COVID 19 has thus created increased opportunities for cyber-criminals and exposed 

banks to higher risk of liability. Possible scenarios include the following:  

(i) Where online instructions purporting to be from customers, may not be from 

customers; and  

(ii) Online banking fraud situations, where credit cards are stolen, chip duplicated 

and then used to steal customers funds from ATMs. 

CONCLUSION 

As the foregoing has demonstrated, COVID 19 has given rise to numerous 

circumstances in which branch banks may be exposed to civil liability. This 

presentation was concerned with liability to employees on the one hand, and 

liability to customers and third parties on the other hand. What then is the way out 

for branch banks; how can banks minimise or eliminate the potential risk? While it 

may be difficult if not impossible to eliminate the risk of liability, an effective way to 

assure the minimisation of the risk of liability is for branch banks to follow all 

established protocols, and even go beyond the established protocols so that it is clear 

that the bank did all that was reasonable in the circumstances. 
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